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Report: E-discovery opinions show judges getting tougher

By Jerry Crimmins
La.w Ballet in staf, writer

"Coutinucd growth of intolelancc by the judiciary for discovery failures" and "the

rcnewed catitbr cooperation iunor)gst counsel" arc among the dominant topics in
judicial opinions on electronic discovery in 2010.

A third major topic is thc struggle of companics and lawyers with proper preservatjon

techniqrres, acccnding to an annual report frotn Kroll Ontrack, a provider of information

managernent and data recovery services.

The nunber of opinions relarcd to discovery "continues to increasc exponeutially,"
accorcting trl Kroll's fourth annual analysis of electrorric discovery opinions.

As a sign of the explosion of opinions, Regina Jytyla Hagen, managirrg scaff attontey at

Kroll Ontlack in Eden Prairie, Mirur., said there were only a handful of cases each

month wheu the firm began summarizing relevant case s in thc early 2000s.

Now, Hagen said, "wc see 75 to 100 cases a rnonth."

Thc 7th U.S. Circuit Court of Appeals is now second only to the 2nd Circuit for thc

rrumber of opinions it has issued on c-discovory, said Jennif'er Freeman, a senior legal

consnltant for Kroll Ontrack in Chicago^

Kroll Ontrack's 2010 Year in Revicw Report offers summaries of 84 of the most

significant e-discovery opinions of 2010 up through Oct' 3l '

It can be found at: krollonlracl(.cqpbews:rg"leasa$4gefressRel-Qa$ed1500.

In 39 percent of the 84 ooses. or 33 case$, thc court gave significant attention to the

possibility of sanctions, Hagen said.

Ancl in 23 of those 33 cases, thc court awardcd sanctions.

"I think we've moved into thc space where everyone should know better," Freeman said.
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"In some of the earlier casos where there were huge sanctions imposed, they centered
around corporation$ aDd counsel that did Dot t'eally urderstand, pllhaps, the volurle of
data that they had to begin with." didn't manage it wcll, didn't disclose it in a timely
t'ashion, and didn't sufficiently understand the technology, Freeman said.

Today, Freetnan said, "sanctions have caused tension between outside counsel who
prcfer their clients over-preserve (data) and the clielt whq bears the real burden of
preservation."

Freeman said the teusion is healthy, and a consultant or e-discovery expcrt can help with
answers. "Thc goal of many companies is to purge data that they just don't pecd" for
business continuity, or regulatory obligatiors, oineecl to holcl fbilitigation, she saicl.

The Kroll Ontrack report cites "five notable discovery themes in 2010" in judges'
opinions and lists ctses for each theme.

The thernes are:

Preservation, cooperation, privacy in the workplace, privileged documents and
discoverabiliry of infbrmation in social uetworking sites.

For example in the legal thsmc of "preservation," the report cites Vic:ro r Stanl.ey, Inc. v,
creadve Pipe Inc,, 2010 wL 3703696 (D. Md,, sept. q, z0to), where the judgi fbund
that a defendant willfully violated court orders for preservation of evidenie. ft'e court
hcld him in civil contempt of courl and ordered him to be irnprisoned fbr up to rwo
years, or until he paid the attomey fees and costs that were awarded.

Regarding "privacy in the wor*place," the Kroll Ontrack repoft cites Ci4, of Ontario,
Calif- v- Quon,20l0 WL 2400087 (U.S., June 17,2010), ln that case, ttri U.S. Supreme
Court found that a police ofl'icer who had a city*supplied tcxt pager should have,
according to this repofi, "anticipated that it might be necessary for *re city to audit the
pager messages" and that il. was rea.sorrahle for the employcr to auclit them.

In the theme of "privilegc," thc report cites a West Virginia case, Mt, Hawley Ins. Co, v,
Felma.n' Prod., Inc.,2OI0 WL 1990555 (S.D.W. Va., May 18, 2010) where [he plaintiff
responded to discovery with 346 gigabytes of data, 30 percerrt of it in.elevant, T6is data
included a key, plaintiff's e-mail that was on its privilege log for attorney-client
privilege. Despite the plaintiff s attempts to get this e-mait and orher privileged
documents back, the court ruled that the plaintiff did not take rcasonobl* ste-ps to
prevent disclosttre and that confidentiality could not be restored to that e-mail.

In the therne of "discoverability," thc report cites Romano y. Steelcctse tnc.,90:-
N.Y-S.2d 650 (Sept.27,2OlO). There the court, according to this reporr, "found public
ptlrlions of the plaintilfs social uetworkiug sites coutained col)tent thut *u, rnaterial ancl
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necessary to the litigation and disccrncd a reasonable liketihood that the same would
hold true to the private portions."

The court ordered the plaintiff to provide authorizations for acces$ to private Faceb"k
and MySpace accounts.

icrimmi,ns@lbpc.com

o20l I by Law Bulletin Publishing Company. Content orr this site is
protected by the copyright laws of the United States. The copyrighr
laws prohibit any copying, redistlibuting, or rctransmitting of my

copyright-protected material. The content is NOT WARRANTED as to
quality, accuracy or completeness, but is believed to be accurate at the
time of compilation, Web sites fbr other organizations arc refercnced at

this site, however the Law Bulletin does not endorse or irnply
endorsemen( as to the content of these web sites. By using this site you

agree to the Terms, conditions and Disclaimer and hiua_-cJ&Ii_cJ.

http://www.chicagolawbulletin.com/include/prinr_story.cfm?ID=100014205&sessiol]ld=S... y12120II


